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ABSTRACT 

 The Foreign Corrupt Practices Act (the “FCPA”) has entered an 
unprecedented era of enforcement – one focused solely on national security. On 
February 10, 2025, President Trump issued an Executive Order pausing FCPA 
enforcement for 180 days and called for the Department of Justice to update 
enforcement guidelines to align the FCPA with the administration’s “America 
First” policies. The Executive Order sent shockwaves through the compliance 
community, garnering criticism domestically and internationally. To some, the 
FCPA was “clearly dead,” killed by the Trump II Administration. However, the 
FCPA is back and alive, resurrected with a new focus – national security.  
 

Historically, national security concerns were a reason not to enforce the 
FCPA. Now however, new Department of Justice guidelines make clear that a 
national security concern must generally be present for the Act to be enforced, 
leading to a new era of the FCPA – one transforming the Act into a tool of foreign 
policy. This essay explores the implications of using the FCPA in this manner, 
including the potential impact these changes may have on the United States’ 
international obligations under anti-corruption treaties. Ultimately, this essay 
argues that refocusing the FCPA to issues of national security transforms the Act 
into a unique foreign policy tool that may advance the United States’ position in 
the global scheme. However, this essay suggests several ways for the 
administration to bolster its use of the FCPA in this manner and considers reform 
that Congress or the courts can take if they find this use egregious. 
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INTRODUCTION 

In the twenty-first century, there are few things more important than our 
relationships with other countries. Amid ongoing global conflicts,1 supply chain 
disruptions,2 and technological developments,3 nations must compete to secure 
their position in the global order. The countries that will triumph in the uncertain 
global future will be those that maintain a strong national economy while managing 
relations with key international players.4 Today, the United States is utilizing anti-
corruption enforcement to do just that – secure its position in the international 
order.5 

Eliminating corruption has long been recognized as a decisive component 
of domestic security and a nation’s ability to obtain power on the global scale.6 For 
one, corruption is inextricably linked to a nation’s economic success.7 Corruption 
imposes direct threats to economic growth and development by distorting market 
forces, misallocating resources, raising the price of production, and decreasing the 
profitability of investments.8 Corruption also indirectly influences a nation’s 
economy by imposing social costs, given it undermines public confidence in 
government leaders and institutions, exacerbates class inequality, and facilitates 
other crime and violence.9 A nation’s response to corruption also presents a unique 
opportunity for international engagement, as many forms of corruption, like 

 
1 See generally, Global Conflict Tracker, THE COUNCIL ON FOREIGN RELATIONS CTR. FOR 
PREVENTATIVE ACTION, https://www.cfr.org/global-conflict-tracker (last accessed Nov. 12, 2025) 
(providing current information on global conflicts).  
2 2026’s Supply Chain Challenge: Confronting Complexity and Disruption in Global Trade, 
THOMAS REUTERS (Feb 12, 2026), https://tax.thomsonreuters.com/blog/2026s-supply-chain-
challenge-confronting-complexity-and-disruption-in-global-trade-tri/.   
3 See Tshilidzi Marwala, AI and International Relations – a Whole New Minefield to Navigate, 
UNITED NATIONS UNIV. (Nov. 23, 2023), https://unu.edu/article/ai-and-international-relations-
whole-new-minefield-navigate (discussing the impact of Artificial Intelligence on international 
relations).  
4 See generally KLAUS KNORR, THE POWER OF NATIONS: THE POL. ECON. OF INT’L RELATIONS 
(1975) (discussing how nations “use their economic resources . . . to navigate international 
relationships”). 
5 See Fact Sheet: President Donald J. Trump Restores American Competitiveness and Security in 
FCPA Enforcement, THE WHITE HOUSE (Feb. 10, 2025), https://www.whitehouse.gov/fact-
sheets/2025/02/fact-sheet-president-donald-j-trump-restores-american-competitiveness-and-
security-in-fcpa-enforcement/ (explaining that a reconsideration of the Foreign Corrupt Practices 
Act enforcement is required to secure American competitiveness).  
6 See Press Release, United Nations, Eliminating Corruption is Crucial to Sustainable Development 
(Nov. 1, 2015) (available at: https://www.unodc.org/unodc/en/press/releases/2015/November/ 
eliminating-corruption-is-crucial-to-sustainable-development.html). 
7 Klaus Grundler & Niklas Potrafke, Corruption and Economic Growth: Empirical Evidence, 60 
EUROPEAN J. OF POLITICAL ECON. (2019). (“The nexus between corruption and economic growth 
has been examined for a long time.”).  
8 Marie Chene, The Impact of Corruption on Growth and Inequality, TRANSPARENCY INT’L (Mar. 
15, 2024), https://knowledgehub.transparencycdn.org/helpdesk/Impact_of_corruption_on_growth_ 
and_inequality_2014.pdf. 
9 Ousmane Diagana & Mouhamadou Diagne, Corruption is a Global Problem for Development. To 
Fight It, We All Have a Role to Play, WORLD BANK GRP. (June 13, 2023), 
https://www.worldbank.org/en/news/opinion/2023/06/13/corruption-is-a-global-problem-for-
development-to-fight-it-we-all-have-a-role-to-play. 

https://www.cfr.org/global-conflict-tracker
https://tax.thomsonreuters.com/blog/2026s-supply-chain-challenge-confronting-complexity-and-disruption-in-global-trade-tri/
https://tax.thomsonreuters.com/blog/2026s-supply-chain-challenge-confronting-complexity-and-disruption-in-global-trade-tri/
https://unu.edu/about/staff/tshilidzi-marwala
https://unu.edu/article/ai-and-international-relations-whole-new-minefield-navigate
https://unu.edu/article/ai-and-international-relations-whole-new-minefield-navigate
https://www.whitehouse.gov/fact-sheets/2025/02/fact-sheet-president-donald-j-trump-restores-american-competitiveness-and-security-in-fcpa-enforcement/
https://www.whitehouse.gov/fact-sheets/2025/02/fact-sheet-president-donald-j-trump-restores-american-competitiveness-and-security-in-fcpa-enforcement/
https://www.whitehouse.gov/fact-sheets/2025/02/fact-sheet-president-donald-j-trump-restores-american-competitiveness-and-security-in-fcpa-enforcement/
https://www.unodc.org/unodc/en/press/releases/2015/November/eliminating-corruption-is-crucial-to-sustainable-development.html
https://www.unodc.org/unodc/en/press/releases/2015/November/eliminating-corruption-is-crucial-to-sustainable-development.html
https://knowledgehub.transparencycdn.org/helpdesk/Impact_of_corruption_on_growth_and_inequality_2014.pdf
https://www.worldbank.org/en/news/opinion/2023/06/13/corruption-is-a-global-problem-for-development-to-fight-it-we-all-have-a-role-to-play
https://www.worldbank.org/en/news/opinion/2023/06/13/corruption-is-a-global-problem-for-development-to-fight-it-we-all-have-a-role-to-play
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bribery, often take place on the global scale.10 Thus, combating corruption requires 
direct interfacing with foreign countries,11 subsequently presenting an opportunity 
for a country to bolster, or hinder, its relationships with foreign counterparts.  

 The weighty impact of a nation’s response to bribery becomes salient when 
considering that the effects of bribery are not negligible. The global cost of 
corruption has been estimated to be over $2.6 trillion, or 5% of the global Gross 
Domestic Product.12 Of this, $1 trillion in bribes are estimated to be paid globally 
each year13 — a figure almost equal to the $1.01 trillion proposed national defense 
budget for FY2026.14 In recognition of these costs, the United States has shifted the 
focus of its anti-bribery enforcement to national security concerns. Today, 
President Trump’s second administration is seeking to leverage the United States’ 
approach to corruption as a tool of foreign policy, in recognition of the inescapable 
conclusion that “[t]he reality of the 21st century is that many economic decisions 
are also national security decisions.”15 

Changes to the Foreign Corrupt Practices Act16 (the “FCPA” or “Act”) 
come in a long line of President Trump’s use of Executive Orders to align the 
federal government to the administration’s “America First policies.” On February 
10, 2025, President Trump invoked his Article II authority over foreign affairs to 
issue an Executive Order pausing enforcement of the FCPA, citing his belief that 
enforcement has been “stretched beyond proper bounds and abused in a manner 
that harms the interests of the United States.”17  

The FCPA is a Nixon-era statute, enacted amid a heightened moral climate 
in response to revelations of widespread corporate bribery to foreign officials 
abroad.18 The statute contains both anti-bribery and accounting provisions, making 
it a crime to knowingly bribe foreign officials to obtain or retain business.19 

 
10 See Jeffrey R. Boles, The Two Faces of Bribery: International Corruption Pathways Meet 
Conflicting Legislative Regimes, 35 MICH. J. INT’L L. 673, 676–76 (2014) (noting that public bribery 
occurs more than private bribery and by definition “may feature domestic and transnational facets, 
as perpetrators may bribe domestic and foreign officials”). 
11 The Global Programme Against Corruption: UN Anti-Corruption Toolkit, U.S. OFF. ON DRUGS 
AND CRIME (2004), https://www.unodc.org/documents/corruption/Toolkit_ed2.pdf (explaining the 
role of international cooperation in the fight against bribery). 
12 Press Release, United Nations, Global Cost of Corruption at Least 5 Per Cent of World Gross 
Domestic Product, Secretary-General Tells Security Council, Citing World Economic Forum Data 
(2018) (available at: https://press.un.org/en/2018/sc13493.doc.htm). 
13 Id. 
14 Matthew Olay, Senior Officials Outline President’s Proposed FY26 Defense Budget, U.S. DEP’T 
OF WAR  (June 26, 2025), https://www.war.gov/News/News-Stories/Article/article/4227847/senior-
officials-outline-presidents-proposed-fy26-defense-budget/.  
15 Mark Esper, Remarks Delivered at the Munich Security Conference, DEP’T OF WAR (Feb. 15, 
2020), https://www.war.gov/News/Speeches/Speech/Article/2085577/as-prepared-remarks-by-
secretary-of-defense-mark-t-esper-at-the-munich-security/.  
16 Foreign Corrupt Practices Act of 1977, Pub. L. No. 95-213, 91 Stat. 1494 (codified as amended 
at 15 U.S.C. § 78dd-1 (2012)). 
17 Pausing Foreign Corrupt Practices Act Enforcement to Further American Economic and National 
Security, 90 Fed. Reg. 9587 (Feb. 10, 2025).  
18 Mike Koehler, The Story of the Foreign Corrupt Practices Act, 73 OHIO ST. L. J. 930, 932 (2012).  
19 In relevant part, the statue reads: 

https://www.unodc.org/documents/corruption/Toolkit_ed2.pdf
https://press.un.org/en/2018/sc13493.doc.htm
https://www.war.gov/News/News-Stories/Article/article/4227847/senior-officials-outline-presidents-proposed-fy26-defense-budget/
https://www.war.gov/News/News-Stories/Article/article/4227847/senior-officials-outline-presidents-proposed-fy26-defense-budget/
https://www.war.gov/News/Speeches/Speech/Article/2085577/as-prepared-remarks-by-secretary-of-defense-mark-t-esper-at-the-munich-security/
https://www.war.gov/News/Speeches/Speech/Article/2085577/as-prepared-remarks-by-secretary-of-defense-mark-t-esper-at-the-munich-security/
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Broadly, the statute covers U.S. persons and companies, foreign persons and 
companies acting within the U.S. or causing acts to occur within, and any publicly 
traded company.20 From its outset, the FCPA was inextricably tied to national 
security.21 The accounting provisions, unchallenged today, even include a national 
security exemption.22 But, like in many issues that national security touches, the 
balance is hard to strike. Legitimate concerns of American business 
competitiveness abroad are not easy to couple with the idea that bribery harms 
domestic economic stability, our relations with foreign nations, and ultimately, our 
national security. 

It is no secret that President Trump is no fan of the FCPA.23 It is not so 
much the law itself, but rather its enforcement that has struck a chord with the 
Trump II Administration,24 leading to the 180-day pause and call for renewal of 

 
It shall be unlawful… to… in furtherance of an offer, payment, promise to pay, 
or authorization of the payment of any money, or offer, gift, promise to give, or 
authorization of the giving of anything of value to—(a) any foreign official for 
purposes of—influencing any act or decision of such foreign official in his official 
capacity, (ii) inducing such foreign official to do or omit to do any act in violation 
of the lawful duty of such official, or (iii) securing any improper advantage; or (b) 
inducing such foreign official to use his influence with a foreign government or 
instrumentality thereof to affect or influence any act or decision of such 
government or instrumentality, in order to assist such issuer in obtaining or 
retaining business for or with, or directing business to, any person; (2) any foreign 
political party or official thereof or any candidate for foreign political office … in 
order to assist such issuer in obtaining or retaining business for or with, or 
directing business to, any person; or …. any person, while knowing that all or a 
portion of such money or thing of value will be offered, given, or promised, 
directly or indirectly, to any foreign official, to any foreign political party or 
official thereof, or to any candidate…..  

Foreign Corrupt Practices Act of 1977, Pub. L. No. 95-213, 91 Stat. 1494 (codified as amended at 
15 U.S.C. § 78dd-1 (2012)). 
20 Id. 
21 Mike Koehler, Mike Koehler on Trump’s Pause on FCPA Enforcement, CORP. CRIME REP. (Feb. 
28, 2025 at 4:15AM), https://www.corporatecrimereporter.com/news/200/mike-koehler-on-trumps-
pause-on-fcpa-enforcement/ (“the whole reason for the FCPA was foreign policy”); Rachel 
Brewster, Enforcing the FCPA: International Resonance and Domestic Strategy, 103 VIRGINA L.R. 
1611, 1623 (2017) (“the major motivation for the FCPA was a perception of the national security 
risks that foreign payments posed”). 
22 15 U.S.C. § 78m(b)(3)(A). 
23 See Mike Koehler, Donald Trump: the FCPA is a “Horrible Law and It Should Be Changed,” 
FCPA PROFESSOR (Aug. 6, 2015), https://fcpaprofessor.com/donald-trump-the-fcpa-is-a-horrible-
law-and-it-should-be-changed/ (explaining that in an interview in 2012, Donald Trump said the 
FCPA “a horrible law and it should be changed”); Dexter Filkins, Rex Tillerson at the Breaking 
Point: Will Donald Trump Let the Secretary of State Do His Job?, THE NEW YORKER (Oct. 16, 
2017), https://www.newyorker.com/magazine/2017/10/16/rex-tillerson-at-the-breaking-point.  
24 Mike Koehler, The Donald Goes Off and Conflates The Issues, FCPA PROFESSOR (May 17, 2012), 
https://fcpaprofessor.com/the-donald-goes-off-and-conflates-the-issues/ (arguing that Donald 
Trump’s real qualm with the FCPA is not the statute itself, but its enforcement); see also Alyssa 
Aquino, SDNY Chief Promises ‘Big Carrot’ for Business that Cooperate With Criminal Probes, 
N.Y. L. J. (Feb. 5, 2026), https://www.law.com/newyorklawjournal/2026/02/05/sdny-chief-
promises-big-carrot-for-businesses-that-cooperate-with-criminal-probes/ (U.S. Attorney Jay 
Clayton for the Southern District of New York explains that he “hates the FCPA as applied” in part 
because it “hold[s] up companies for money.”). 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-417945417-1001238652&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-417945417-1001238652&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-417945417-1001238652&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-417945417-1001238652&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1179159879-482320179&term_occur=999&term_src=title:15:chapter:2B:section:78dd%E2%80%931
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-991716523-482320180&term_occur=999&term_src=title:15:chapter:2B:section:78dd%E2%80%931
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1179159879-482320179&term_occur=999&term_src=title:15:chapter:2B:section:78dd%E2%80%931
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-991716523-482320180&term_occur=999&term_src=title:15:chapter:2B:section:78dd%E2%80%931
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-991716523-482320180&term_occur=999&term_src=title:15:chapter:2B:section:78dd%E2%80%931
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-417945417-1001238652&term_occur=999&term_src=
https://www.corporatecrimereporter.com/news/200/mike-koehler-on-trumps-pause-on-fcpa-enforcement/
https://www.corporatecrimereporter.com/news/200/mike-koehler-on-trumps-pause-on-fcpa-enforcement/
https://fcpaprofessor.com/donald-trump-the-fcpa-is-a-horrible-law-and-it-should-be-changed/
https://fcpaprofessor.com/donald-trump-the-fcpa-is-a-horrible-law-and-it-should-be-changed/
https://www.newyorker.com/magazine/2017/10/16/rex-tillerson-at-the-breaking-point
https://fcpaprofessor.com/the-donald-goes-off-and-conflates-the-issues/
https://www.law.com/newyorklawjournal/2026/02/05/sdny-chief-promises-big-carrot-for-businesses-that-cooperate-with-criminal-probes/
https://www.law.com/newyorklawjournal/2026/02/05/sdny-chief-promises-big-carrot-for-businesses-that-cooperate-with-criminal-probes/
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Department of Justice (the “DOJ”) enforcement priorities. Explaining that “over-
enforcement” of the FCPA has ultimately harmed American competitiveness 
abroad as U.S. companies are “prohibited from engaging in practices common 
among international competitors, creating an uneven playing field,”25 President 
Trump initiated the freeze. Because transnational inequities may hinder strategic 
advantages in industries and infrastructure key to American national security 
(critical mines, deep-water ports, etc.), he insisted new enforcement priorities must 
be established to safeguard the nation.  

Despite the Executive Order’s constitutionality,26 the 180-day pause created 
widespread panic.27 Nearing the end of the freeze, the compliance community had 
just about heard it all; those subject to the FCPA were going on a “bribery binge,”28 
the pause itself put our nation’s security at risk,29 and somehow, it would even cause 
the U.S. to see an increase in human rights and environmental violations.30 
Incendiaries insisted this was the beginning of the FCPA’s end.31  

But this made much ado about nothing. For starters, the FCPA can only be 
repealed by Congress – there is still an FCPA, jointly enforced by the DOJ and the 
Securities and Exchange Commission (the “SEC”).32 Understandably, unilateral 

 
25 Fact Sheet: President Donald J. Trump Restores American Competitiveness and Security in FCPA 
Enforcement, THE WHITE HOUSE (Feb. 10, 2025), https://www.whitehouse.gov/fact-sheets/2025/ 
02/fact-sheet-president-donald-j-trump-restores-american-competitiveness-and-security-in-fcpa-
enforcement/.  
26 Kevin E. Davis, Implications of Pausing FCPA Enforcement, NYU SCH. OF LAW PROGRAM ON 
CORP. COMPLIANCE AND ENFORCEMENT (Feb. 21, 2025), https://wp.nyu.edu/compliance_ 
enforcement/2025/02/21/implications-of-pausing-fcpa-enforcement/ (“the Order does not seem to 
have major constitutional implications”); see infra part I(B). 
27 Mike Koehler, The 118 Day “Pause” That Was, FCPA PROFESSOR (June 12, 2025) 
https://fcpaprofessor.com/the-118-day-pause-that-was/ (“When President Trump issued an 
Executive Order on February 10th titled ‘Pausing Foreign Corrupt Practices Act Enforcement to 
Further American Economic and National Security,’ some people seemingly had a “come apart.”); 
Alice Johnson, US Presidency: Pause on FCPA an ‘Unwelcome Signal’ for Global Fight Against 
Bribery, INT’L BAR ASS’N (Apr. 2, 2025), https://www.ibanet.org/us-presidency-pause-on-fcpa-an-
unwelcome-signal-for-global-fight-against-bribery. 
28 Koehler, supra note 27; Experts Weigh In on Executive Order Pausing FCPA Enforcement at 
American Bar Association White Collar Conference, DUANE MORRIS (Mar. 10, 2025), 
https://www.duanemorris.com/alerts/experts_weigh_in_executive_order_pausing_fcpa_enforceme
nt_american_bar_association_0325.html (explaining that “U.S. companies may feel emboldened to 
engage in practices they earlier might have been reluctant to pursue”).  
29 Noor Hamadeh & David McKean, Suspension of FCPA Enforcement is Bad for U.S. and Global 
Business, JUST SEC. (Mar. 13, 2025), https://www.justsecurity.org/108830/fcpa-suspension-bad-for-
business/ (explaining that “masquerading as a protection for American businesses, the attack on the 
FCPA” disadvantages ethical American businesses at the global scale and “weakens national 
security”). 
30 Id. (“In addition to an increase in corruption, the United States is also likely to see an increase in 
abuses of other laws as corporations may rely on bribes to engage in business that infringe on human 
rights and environmental protections.”). 
31 Bruce Swartz et. al, Hard to Kill: The Transnational Survival of the Foreign Corrupt Practices 
Act, JUST SEC. (July 25, 2025), https://www.justsecurity.org/117726/transnational-survival-foreign-
corrupt-practices/ (“The second Trump administration has launched an unprecedented assault that 
aims to maim, if not kill outright, enforcement against U.S. companies of the Foreign Corrupt 
Practices Act”). 
32 Davis, supra note 26.  

https://www.whitehouse.gov/fact-sheets/2025/02/fact-sheet-president-donald-j-trump-restores-american-competitiveness-and-security-in-fcpa-enforcement/
https://www.whitehouse.gov/fact-sheets/2025/02/fact-sheet-president-donald-j-trump-restores-american-competitiveness-and-security-in-fcpa-enforcement/
https://www.whitehouse.gov/fact-sheets/2025/02/fact-sheet-president-donald-j-trump-restores-american-competitiveness-and-security-in-fcpa-enforcement/
https://wp.nyu.edu/compliance_enforcement/2025/02/21/implications-of-pausing-fcpa-enforcement/
https://wp.nyu.edu/compliance_enforcement/2025/02/21/implications-of-pausing-fcpa-enforcement/
https://www.ibanet.org/us-presidency-pause-on-fcpa-an-unwelcome-signal-for-global-fight-against-bribery
https://www.ibanet.org/us-presidency-pause-on-fcpa-an-unwelcome-signal-for-global-fight-against-bribery
https://www.duanemorris.com/alerts/experts_weigh_in_executive_order_pausing_fcpa_enforcement_american_bar_association_0325.html
https://www.duanemorris.com/alerts/experts_weigh_in_executive_order_pausing_fcpa_enforcement_american_bar_association_0325.html
https://www.justsecurity.org/108830/fcpa-suspension-bad-for-business/
https://www.justsecurity.org/108830/fcpa-suspension-bad-for-business/
https://www.justsecurity.org/117726/transnational-survival-foreign-corrupt-practices/
https://www.justsecurity.org/117726/transnational-survival-foreign-corrupt-practices/
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Presidential action creates panic, especially when done by a President who has, in 
the eyes of some, repeatedly pushed constitutional limits.33 Furthermore, concerns 
are apt when the President relies solely on his broad powers of foreign affairs and 
national security,34 where Presidential deference remains great. But the FCPA has 
been selectively enforced according to Presidential directives for more than 50 
years.35  

Despite the rhetoric, enforcement of the FCPA is back and alive (although 
barely breathing)36 with a renewed focus: national security. Among other 
directives, the Executive Order instructed the Attorney General to issue updated 
guidelines that “adequately promote the President’s Article II authority to conduct 
foreign affairs and prioritize American interests, [and] American economic 
competitiveness with respect to other nations.”37 The Deputy Attorney General (the 
“DAG”) released the DOJ’s new guidelines on June 9, 2025, refocusing 
enforcement to issues of national security.38 Thus, the current discourse around the 
FCPA may be misplaced. The pause seemed to just be smoke and mirrors, 
disguising the real fire: the prioritization of national security. While the DOJ has 
“engaged in corporate enforcement actions to protect national security in 

 
33 See e.g., Michael Waldman, Breaking the Law, BRENNAN CENT. FOR JUST. (Feb. 4, 2025), 
https://www.brennancenter.org/our-work/analysis-opinion/breaking-law (“Just weeks in, the 
Trump administration has violated rules, laws, and the Constitution”).  
34 See United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304 (1936) (discussing “the very 
delicate, plenary and exclusive power of the President as the sole organ of the federal government 
in the field of international relations—a power which does not require as a basis for its exercise an 
act of Congress.”). 
35 Mike Koehler, National Security and the FCPA, FCPA PROFESSOR (June 4, 2025), 
https://fcpaprofessor.com/category/national-security/; Rachel Brewster, The Rise of Global FCPA 
Settlements, 104 T. L. REV. 299, 325 (2025) (explaining that while “[t]he practice [of global 
cooperation] is now well-established across politically diverse presidential administrations,” “the 
specifics of the policy remain quite flexible regarding which states to cooperate with and how to 
divide the total penalties.”) 
36 2025 had the fewest number of DOJ enforcement actions since 2012. FCPA Enforcement and 
Anti-Corruption Developments: 2025 Year in Review, PAUL WEISS, 
https://www.paulweiss.com/media/hofnjxp1/fcpa_enforcement_and_anti_corruption_development
s_2025_year_in_review_updated.pdf (last accessed Feb 15, 2026). However, current enforcement 
certainly supersedes FCPA enforcement prior to 2000. DOJ and SEC Enforcement Actions Per 
Year, STAN. L. S. AND SULLIVAN & CROMWELL LLP, https://fcpa.stanford.edu/statistics-
analytics.html (last visited Feb. 15, 2026). 
37 Pausing Foreign Corrupt Practices Act Enforcement to Further American Economic and National 
Security, 90 Fed. Reg. 9587 (Feb. 10, 2025).  
38 In relevant part, the guidelines explain that:  

American national security depends in substantial part on the United States and 
its companies gaining strategic business advantages whether in critical minerals, 
deep-water ports, or other key infrastructure or assets.…When… corruption 
occurs in sectors like defense, intelligence, or critical infrastructure, American 
national security interests may be harmed. FCPA enforcement will therefore focus 
on the most urgent threats to U.S. national security resulting from the bribery of 
corrupt foreign officials involving key infrastructure or assets. 

Todd Blanche, Guidelines for Investigations and Enforcement of the Foreign Corrupt Practices Act 
(FCPA), U.S. DEP’T OF JUST. OFF. OF THE DEPUTY ATT’Y GEN. (June 9, 2025), 
https://www.justice.gov/dag/media/1403031/dl. 

https://www.brennancenter.org/our-work/analysis-opinion/breaking-law
https://fcpaprofessor.com/category/national-security/
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unprecedented numbers and unexpected industries”39 in recent years, the new 
enforcement priorities go one step further; they flip the statute on its head. The 
national security exemption provided by the FCPA’s text was just that: a reason not 
to enforce the statute. But the new administration’s policies not only cite national 
security as a reason for enforcement (as did other Presidents),40 but as a prerequisite 
for enforcement. For an investigation or enforcement action to occur, there must be 
a national security concern present. In effect, the President has transformed the 
FCPA into a tool of foreign policy that can be wielded to accomplish national 
security goals.41  

 From the new guidelines, it is unclear exactly what prioritization of national 
security will look like in practice. And in the compliance sphere, where 
transparency is paramount, the memorandum may present obstacles for companies 
seeking to comply with the law.42 What’s more, the renewed focus on national 
security may contravene our obligations under treaties, namely, the Organisation 
for Economic Co-operation and Development’s Convention on Combating Bribery 
of Foreign Public Officials in International Business Transactions (the “OECD 
Convention”).43  

This essay ultimately argues that the FCPA is a powerful tool for 
accomplishing Presidential foreign policy goals but explores the implications of 
doing so. It offers solutions that can be employed if Congress or the courts conclude 
that the use of the FCPA as a foreign policy tool is improper, especially considering 
our international obligations under international treaties. The first part of this essay 
explores the history of the FCPA. Many of the debates at the forefront today can be 
traced to those present at the time of the statute’s enactment. The second part 
explores the President’s constitutional authority in pausing enforcement of the 
FCPA and assesses the validity of domestic and international responses to the 180-
day freeze. Here, the core issue is addressed – the recently announced 
memorandums that redirect FCPA enforcement to issues of national security. This 
section explains why the shift is concerning and briefly discusses the implications 

 
39 Lisa O. Monaco, Deputy Attorney General Lisa O. Monaco Announces New Safe Harbor Policy 
for Voluntary Self-Disclosures Made in Connection with Mergers and Acquisitions, THE DEP’T OF 
JUST. (Oct. 4, 2023), https://www.justice.gov/archives/opa/speech/deputy-attorney-general-lisa-o-
monaco-announces-new-safe-harbor-policy-voluntary-self.  
40 See e.g., Memorandum on Establishing the Fight Against Corruption as a Core United States 
National Security Interest, 2021 DAILY COMP. PRES. DOC. 202100467 (June 3, 2021). 
41 See Ephraim (Fry) Wernick, Trump can turn this white-collar crime law into an effective foreign 
policy tool, THE HILL (March 3, 2025 at 2:00PM), thehill.com/opinion/5171882-trump-reshaping-
doj-international-law/. 
42 To receive the most favorable outcome from a FCPA resolution, companies are expected to self-
report misconduct. However, it is unclear how much, or what qualifies as national security concerns, 
and the language contained in the prosecutor’s manual is slim. See Justice Manual, Title 9- Criminal 
9-28.000 – Principles of Federal Prosecution in Business Organization, THE DEP’T OF JUST., 
https://www.justice.gov/jm-9-28000-principles-federal-prosecution-business-organizations 
(“Conversely, the Department expects that when a company possesses evidence of misconduct that 
endangers national security or presents an ongoing or imminent harm, the company will disclose 
that misconduct expeditiously rather than wait until the end of the 180-day post-closing window.”). 
43 See OECD Convention on Combating Bribery of Foreign Public Officials in International 
Business Transactions art. 5, Nov. 21, 1997 (available at: https://legalinstruments.oecd.org/public/ 
doc/205/205.en.pdf).  

https://www.justice.gov/archives/opa/speech/deputy-attorney-general-lisa-o-monaco-announces-new-safe-harbor-policy-voluntary-self
https://www.justice.gov/archives/opa/speech/deputy-attorney-general-lisa-o-monaco-announces-new-safe-harbor-policy-voluntary-self
https://thehill.com/opinion/5171882-trump-reshaping-doj-international-law/
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it has for our international treaty obligations. The last part proposes meaningful 
reform that the Executive can employ to bolster the constitutional basis for its use 
of the FCPA as a tool of foreign policy. It also suggests reforms for Congress and 
the courts to consider if either identifies the administration’s use of the Act as 
problematic, including judicial review, amendments to the FCPA, and reaffirming 
our commitment to international treaties. 
 

I.  THE FOREIGN CORRUPT PRACTICES ACT DECONSTRUCTED  

A. History of Enactment and Transnational Obligations 

The FCPA was promulgated in 1977 in response to Nixon-era revelations 
of extensive illegal political campaign contributions by U.S. companies.44 During 
a heightened moral climate, investigations into the Watergate scandal not only 
revealed suspicious payments by corporations to then President Nixon’s campaign, 
but to foreign governments as well.45 The Securities and Exchange Commission 
was a major driver of FCPA enactment, making household-name companies’ bribes 
to foreign officials public. The SEC uncovered the pervasive level of corruption 
through examination of over eighty-nine companies’ financial records, which 
revealed not only numerous findings of securities laws violations, but falsifications 
of financial records to hide “questionable or foreign illegal payments.”46 Increased 
public scrutiny, coupled with the SEC’s concern for insulated investors unaware of 
the corruption occurring within their companies, made it clear that legislative 
intervention was required. 

However, remedial legislation was not easy to devise. Inherently, foreign 
corruption was just that – an international issue requiring a careful balancing of 
U.S. interests abroad. Senator Frank Church, the Chairman of the Subcommittee on 
Multinational Corporations of the Senate Foreign Relations Committee (the 
“Church Committee”) led this balancing act, aptly noting that foreign corruption is 
not “a question of private or public morality” but a “major issue of foreign policy 
for the United States.”47 From the outset, it was clear that Congress knew of the 
paramount importance of the legislation to be crafted – one, in the words of then 
President Jimmy Carter, that could “harm our relations with other countries.”48 

During the Church Committee’s investigation, the “global corporation” was 
at the forefront of the news – bribery scandals were far-reaching across American 
newspaper headlines, drawing attention to some of the nation’s most recognizable 

 
44 Koehler, supra note 18, at 932. 
45 Tanner Clegg, The Legacy and Possible Demise of the FCPA, GLOB. FIN. INTEGRITY (May 2, 
2025), https://gfintegrity.org/the-legacy-and-possible-demise-of-the-fcpa/.   
46 S. COMM. ON BANKING, HOUS., AND URB. AFF., 94TH CONG., REPORT OF THE SECURITIES AND 
EXCHANGE COMMISSION ON QUESTIONABLE ILLEGAL CORPORATE PAYMENTS AND PRACTICES 
(Comm. Print 1976).  
47 Multinational Corporations and U.S. Foreign Policy, Part 12: Hearing Before the Subcomm. on 
Multinational Corporations of the S. Comm. on Foreign Relations, 94th Cong. 1 (1975) (opening 
statement of Sen. Church, Chairman, S. Subcomm. On Multinational Corporations) [hereinafter the 
“Church Committee Hearing”].  
48 Presidential Statement on Signing Pub. L. No. 95-213PS Foreign Corrupt Practices Act of 1977 
(Dec. 19, 1977). 
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companies.49 Perhaps unsurprisingly due to the nature of their business, at the 
center of these foreign bribery scandals were defense (Lockheed Martin and 
Northrop Grumman) and oil companies (Gulf Oil and Mobil Oil).50 Rampant 
illegitimate payments in these key American industries were especially troubling 
in the eyes of Congress, which took note that in the natural resources sphere, “our 
oil supply has been the significant factor in our national security for the last 50 
years.”51 Intensive congressional scrutiny of these companies was an important 
factor in the enactment of the FCPA. 

As the committee met, two views of how corrupt business practices impact 
foreign policy emerged. One school of thought felt that corrupt business practices 
pose a significant threat to U.S. interests abroad by undermining the integrity of 
international markets and providing unfair advantages to those willing to pay.52 
Proponents of this position advanced the idea that “[b]ribery of foreign officials by 
U.S. corporations also creates severe foreign policy problems,”53 and ultimately 
harms national security, as “revelations of improper payments invariably tends to 
embarrass friendly regimes and lowers the esteem for the United States among the 
foreign public.”54 Conversely, the locus of the competing view was simply that 
corruption is a part of how business is done internationally.55 Varying cultural 
normative standards breed unique economic markets abroad. The reasoning went, 
if U.S. businesses are barred from participating in practices that are viewed as 
legitimate by foreign cultures, U.S. businesses will be hindered in competitive 
markets abroad.56 Without global ethical standards for corruption, U.S. businesses 
cannot compete in international markets.57    

The Church Committee’s balancing of legitimate business practices, foreign 
policy, varying standards of global business conduct, and American economic 
competitiveness did not prove to be an easy feat. After a year-long debate, the 
overarching view of Congress seemed to be that while “there are subtleties and 

 
49 See, e.g., Richard Halloran, Scandal Costs Lockheed $1.3 Billion Sale to Japan, THE N.Y. TIMES 
(Feb. 11, 1976), https://www.nytimes.com/1976/02/11/archives/scandal-costs-lockheed-13-billion-
sale-to-japan-scandal-costs.html.  
50 Koehler, supra note 18, at 934. 
51 Church Committee Hearing, supra note 47, at 48 (statement of B. R. Dorsey, President, Gulf Oil 
Corp., to Pittsburgh Chapter, National Association of Accountants, April 15, 1970).  
52 U.S. DEP’T OF STATE BUREAU OF ECON. AND BUS. AFF., BATTLING INTERNATIONAL BRIBERY 
(1999), https://1997-2001.state.gov/issues/economic/introduction.html. 
53 S. Rep. No. 94-1031, at 3 (1976). 
54 Id. 
55 Koehler, supra note 18, at 975 (explaining that “there was also concern that U.S. companies might 
be placed in a competitive disadvantage if Congress passed a unilateral law governing domestic 
business interaction with foreign government officials”).  
56 See e.g., Foreign and Corporate Bribes, Hearing Before the Committee on Banking, Housing, and 
Urban Affairs. Senate, 94th Cong. (1976) (Chairman William Proxmire) (“If one of their 
competitors gets into this, they are in a position where they have to choose between the ethical road 
which may mean lower profits, losing money, or the unethical road which seems that is the practical 
step.”).  
57 Id. (Statement of George Ball, Leham Brothers) (“America prides itself on proving by its example 
the benefits of free enterprise. but the vaunted machinery of the market mechanism is not impressive 
when competitive success depends not on market forces but. the debauching of Government 
officials”). 

https://www.nytimes.com/1976/02/11/archives/scandal-costs-lockheed-13-billion-sale-to-japan-scandal-costs.html
https://www.nytimes.com/1976/02/11/archives/scandal-costs-lockheed-13-billion-sale-to-japan-scandal-costs.html
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complexities in the foreign bribery issue… the time has come to provide a remedy 
for an act as simple and outrageous as bribery.”58 Ultimately, the belief that 
legislation would not significantly impede American competitiveness abroad won 
out. A driving factor in this decision seemed to result from the Church Committee’s 
screening of oil and defense companies and the data retained from the SEC that 
revealed that “a substantial number of the foreign bribes disclosed have not been 
made to ‘outcompete’ foreign firms, but rather against American companies for the 
same business.”59  

In its form today, the Act focuses on preventing both bribery and the 
falsification or alteration of financial records60 but is limited in scope to foreign 
recipients for certain “business purposes,” thus capturing only a narrow range of 
payments.61 Importantly, the statute encompasses not only American companies, 
but foreign ones as well, creating pressure for foreign nations to engage in moral 
business practices as well.62 

But today, enforcement of the FCPA looks far different than it did at the 
time of the Act’s passing. The view that FCPA enforcement hinders American 
competitiveness never dissipated; in fact, it only became more forceful in the 1980s 
during a time of economic recession.63 In 1988, the Act underwent significant 
changes to better reflect the realities of doing business. Primarily, the amendments 
included provisions that permit certain facilitating or “greasing” payments; 
payments that are otherwise legitimate, but are made to “speed up” or “expedite” a 
routine governmental action.64 The amendments further provided affirmative 
defenses, including the “written laws” defense.65 Such exceptions and affirmative 

 
58 Koehler, supra note 18, at 972 (citing Foreign and Corporate Bribes: Hearings Before the S. 
Comm. on Banking, Hous., and Urban Affairs, 94th Cong. 46 (1976) at 75‒76 (statement of Sen. 
William Proxmire, Chairman, S. Comm. on Banking, Hous., and Urban Affairs)).  
59 Unlawful Corporate Payments Act of 1977: Hearing Before the Subcomm. on Consumer 
Protection and Finance of the H. Comm. on Interstate and Foreign Commerce, 95th Cong. 1 (1977) 
(statement of Hon. Bob Eckhardt, Chairman, S. Subcomm. On Consumer Protection and Finance).  
60 See A Resource Guide to the U.S. Foreign Corrupt Practices Act, CRIM. DIV. OF THE U.S. DEP’T 
OF JUST. AND THE ENFORCEMENT DIV. OF THE U.S. SEC. AND EXCH. COMM. (2012), 
https://www.sec.gov/spotlight/fcpa/fcpa-resource-guide.pdf.  
61 Id. 
62 Brewster, supra note 21, at 1619 (explaining that “[t]statute kept domestic political pressure on 
legislators and the executive to push internationally for an agreement that would extend anti-bribery 
rules to a wide class of global market actors. It was this pressure that led to the creation of the OECD 
Anti-Bribery Convention”). 
63 Mike Koehler, FCPA 101, FCPA PROFESSOR, https://fcpaprofessor.com/fcpa-101/ (last accessed 
Oct. 19, 2025). 
64 15 U.S.C. § 78dd-1(b); Beverly Earle & Anita Cava, When is a Bribe Not a Bribe? A Re-
Examination of the FCPA In Light of Business Reality, 23 IND. INT’L & COMPAR. L. REV. 111, 115 
(2013); H.R. Rep. No. 100-418, at 921-23 (1988) (Conf. Rep.), reprinted in 1988 U.S.C.C.A.N. 
1949, 1954-56.  
65 15 U.S.C. § 78dd-1(c); H.R. Rep. No. 100-418, at 921-23 (1988) (Conf. Rep.), reprinted in 1988 
U.S.C.C.A.N. 1949, 1954-56; see also Foley & Lardner LLP, Making Foreign Corrupt Practices 
Act “Reasonable” – Exceptions & Affirmative Defenses, THE NAT’L L. REV (Nov. 19, 2015), 
https://natlawreview.com/article/making-foreign-corrupt-practices-act-reasonable-exceptions-
affirmative-defenses (explaining that the written laws affirmative defense allows a corporation to 
forgo prosecution if they can show that the “payment, gift, or promise to pay something of value 
was ‘lawful under the written laws and regulations of the foreign official’s country’”).  

https://www.sec.gov/spotlight/fcpa/fcpa-resource-guide.pdf
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https://natlawreview.com/article/making-foreign-corrupt-practices-act-reasonable-exceptions-affirmative-defenses
https://natlawreview.com/article/making-foreign-corrupt-practices-act-reasonable-exceptions-affirmative-defenses


CENTER ON LAW, ETHICS AND NATIONAL SECURITY                         NO. 32 10 

defenses were significant in that they suggested that the Act may in fact hinder 
American competitiveness abroad.  

Perhaps more importantly, the amendment also committed the U.S. to a 
“long-term effort to convince other leading industrial countries to join us in 
criminalizing the bribery of foreign public officials.”66 As the Bureau of Economic 
and Business Affairs observed, “in the absence of similar legal prohibitions by our 
key trading partners, U.S. businesses were put at a significant disadvantage in 
international commerce”67 as foreign counterparts could engage in the type of 
conduct seemingly required to secure business abroad. Congress chose its words 
carefully, but it was clear that enforcement of the FCPA, without cooperation from 
other leading nations, posed significant threats to the government’s ability to 
regulate the economy.  

The pledge to make enforcement of corruption a global phenomenon was 
realized in 1997, when the Organisation for Economic Co-operation and 
Development’s Convention on Combating Bribery of Foreign Public Officials in 
International Business Transactions (the “OECD” or the “Convention”) was 
ratified.68 Today, the Convention is joined by the United States and 45 other 
nations.69 No longer a unique problem to the United States, other countries began 
to realize the effects of doing business with a corrupt underlying. “The Convention 
tracks closely with FCPA in many important respects,”70 perhaps indicating that 
the Church Committee was correct when they found “it is no longer sufficient to 
simply sigh and say that is the way business is done.”71 

The “bribery is bad” school of thought continued to win out over the next 
decade, with numerous other international anti-bribery obligations being 
effectuated.72 Most notably, the United Nations Convention Against Corruption 
(the “UNCAC”) became the world’s largest international anti-corruption treaty in 
2003. Explaining that corruption “undermines democracy and the rule of law, leads 
to violations of human rights, distorts markets, erodes the quality of life and allows 
organized crime, terrorism and other threats to human security to flourish,”73 the 
UNCAC delineated preventive measures, criminalized corruption, required 

 
66 U.S. DEP’T OF STATE, supra note 52. 
67 Id.  
68 OECD Convention on Combating Bribery of Foreign Public Officials in International Business 
Transactions, Nov. 21, 1997, available at 
 https://legalinstruments.oecd.org/public/doc/205/205.en.pdf. 
69 Fighting Foreign Bribery, ORG. FOR ECON. CO-OPERATION AND DEV., https://www.oecd.org/en/ 
topics/sub-issues/fighting-foreign-bribery.html (last accessed Oct. 22, 2025). 
70 Id. 
71 Church Committee Hearing, supra note 47, at 2 (opening statement of Sen. Church, Chairman, S. 
Subcomm. On Multinational Corporations). 
72 Other international anti-corruption agreements include the Inter-American Convention Against 
Corruption, The Council of Europe’s Group of States Against Corruption, and Criminal Law 
Convention on Corruption.  
73 United Nations Convention Against Corruption, Oct. 31, 2003, available at https://www.unodc. 
org/documents/brussels/UN_Convention_Against_Corruption.pdf; 
OECD Convention on Combating Bribery of Foreign Public Officials in International Business 
Transactions art. 5, Nov. 21, 1997, available at https://legalinstruments.oecd.org/public/doc/205/ 
205.en.pdf. 
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international cooperation, and provided procedures for asset recovery and 
information exchange between nations.74  

Domestically, the FCPA has remained widely enforced, with an average of 
thirty-six investigations being brought per year.75 Both the SEC and the DOJ share 
in enforcement powers, and over the years, have created a robust set of published 
departmental memorandums and policies that outline how FCPA violations are 
investigated and resolved. Importantly, the DOJ and SEC have created a thorough 
voluntary self-disclosure policy that rewards companies that voluntarily self-report 
misconduct to governmental agencies, offering a full declination if all enumerated 
factors are met.76 Widespread enforcement of the Act has led to a very profitable 
area of the law, as corporations must not only know and comply with the law, but 
are often rewarded for having robust compliance programs that can quickly 
remediate when misconduct occurs. Today, big law firms have “white-collar 
defense” practice groups, largely focusing on FCPA and compliance programs.77 
Since 1993, $31 billion in FCPA sanctions have been issued, with over $1.6 billion 
occurring in 2024 alone.78  
 
B. The Pause: President Trump’s Authority 

Among other changes President Trump has made across the administrative 
agencies, his focus on the DOJ revolved around altering the agency’s goals and 
missions. On February 10, 2025, President Trump announced through an Executive 
Order (the “FCPA EO” or “Order”) his plans to halt enforcement of the FCPA.79 
The Order directed the Attorney General to pause FCPA actions until the 
enforcement guidance outline is updated to reflect the administration’s “America 
First” policies. The Order also called for a re-examination of all ongoing 
investigations to ensure they meet the President’s “foreign policy prerogatives.” 
Citing his Article II authority over foreign affairs, President Trump reasoned that 
the statute’s unbounded enforcement hinders American competitiveness abroad and 
diminishes strategic advantages in key industries critical to American national 
security. Finding that this “impedes the United States’ foreign policy objectives,” 
the President invoked his Article II powers. 

 
74 Id.  
75 2024 FCPA in Review, STAN. L. SCH. & SULLIVAN & CROMWELL, LLP.,  
https://fcpa.stanford.edu/fcpac-reports/2024-fcpa-year-in-review.pdf (last accessed Oct. 19, 2025).  
76 See Criminal Division Corporate Enforcement and Voluntary Self-Disclosure Policy 9-47.120, 
DEP’T OF JUST. CRIM. DIV. CORP. ENFORCEMENT, https://www.justice.gov/criminal/media/ 
1400031/dl?inline (last updated Oct. 16, 2025).  
77 See Roy Strom, Trump Bribery Order Threatens Big Law Anti-Corruption Practices, 
BLOOMBERG L. (Feb. 13, 2025), https://news.bloomberglaw.com/business-and-practice/trump-
bribery-order-threatens-big-law-anti-corruption-practices (“The FCPA today is such a major 
practice that Chambers & Partners ranks 30 law firms as having top practices—more than the 27 
“elite” mergers and acquisitions firms the lawyer-ranking website lists.”) 
78 Alice Wanamaker, Life Without (Most of) the FCPA: Six Months, THE NAT’L L. REV. (Aug. 25, 
2025) https://natlawreview.com/article/life-without-most-fcpa-six-months.  
79 Pausing Foreign Corrupt Practices Act Enforcement to Further American Economic and National 
Security, 90 Fed. Reg. 9587 (Feb. 10, 2025).  
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Executive Orders are a tool wielded by the President that allow him, in his 
capacity as head of the executive branch, to direct a federal official or 
administrative agency to take or refrain from a certain action.80 While not explicitly 
mentioned in the Constitution as a part of the President’s power, Executive Orders 
have generally been viewed as authorized under Article II, Section I and have been 
exercised as a source of power by every President since George Washington.81 
Executive Orders are “enforceable to the extent that they represent a valid exercise 
of the President’s power (i.e. the action must be within the president’s constitutional 
authority).”82 

There is no doubt President Trump had the authority to pause FCPA 
enforcement. The text of the Constitution, legislative history, and political practice 
make it clear that he was well in his authority to do so, as “the President has broad 
constitutional authority to guide enforcement of the laws that touch upon foreign 
affairs.”83 The Department of Justice is part of the executive branch, and therefore 
at the discretion of the President under the take care clause.84 Importantly, the SEC 
(the other agency charged with enforcement of the FCPA) is not part of the 
executive branch, instead functioning as an independent agency.85 This is precisely 
why the FCPA Executive Order solely addresses the DOJ; it is questionable 
whether President Trump has the authority to give directives to independent 
agencies,86 although he believes it is within his constitutional powers.87  
 
C. The Impact of the Pause (or Lack Thereof) 

At first blush, the FCPA Executive Order greatly impacted the statute’s 
enforcement. But deeper examination reveals that the impact of the pause alone was 
quite minimal. The President did not try to, and has no authority to repeal the FCPA; 
that power rests solely with Congress.88 Some claimed that the President was 
effectively rewriting the Act itself,89 but this again conflates the validity of the Act 

 
80 Executive Orders, AM. BAR ASS’N (Nov. 28, 2021), https://www.americanbar.org/groups/public_ 
education/resources/teacher_portal/educational_resources/executive_orders/.  
81 Id. 
82 Id. 
83 Davis, supra note 26. 
84 Bruce A. Green & Rebecca Roiphe, Can the President Control the Department of Justice?, 70 
ALABAMA L. REV. 1, 9 (2018) (explaining that the Department of Justice is part of the Executive 
Branch and that the President has a “a constitutional responsibility to “take care” that subordinate 
officers faithfully carry out their law enforcement responsibilities”).  
85 Regulating the Regulators: The Executive Branch and the SEC, 1981-2008, SEC. AND EXCH. 
COMM’N HIST. SOC’Y (Dec. 1, 2016), https://www.sechistorical.org/museum/galleries/rtr/.  
86 See Cree Jones, Tyler B. Lindley, and Thomas Smith, Testing the Independence Hypothesis, 
ADMIN. L. REV. 575 (2025) (explaining that removal restrictions vary depending on the partisan 
status of the independent agency). 
87 See President Donald J. Trump, Ensuring Accountability for All Agencies, THE WHITE HOUSE 
(Feb. 18, 2025), https://www.whitehouse.gov/presidential-actions/2025/02/ensuring- 
accountability-for-all-agencies/.  
88 Davis, supra note 26. 
89 Swartz, supra note 31. 
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itself and the President’s authority to direct enforcement as he sees fit.90 What’s 
more, the FCPA EO did not provide for affirmative defenses for violators of the 
statute during the pause, and the statute of limitations does not bar such offenses 
from being prosecuted after the pause is up or under the next administration’s 
DOJ.91 The Order even allowed the Attorney General to make exceptions to bring 
enforcement actions during the pause.92 Most importantly, the FCPA is jointly 
enforced by the DOJ and SEC. Nothing in the Order tried to, and could not apply 
to the SEC.93 And DOJ was not prohibited from using the Foreign Extortion 
Prevention Act (the “FEPA”) or other related statutes to prosecute corruption where 
applicable.94 Companies were of course still subject to the robust anti-corruption 
laws many other nations have in place.95 As such, skepticism of those who made 
much about the Executive Order’s pause seems warranted.  

The pause and review of current FCPA enforcement came as a shock to 
some, considering the Trump I Administration had a record high of FCPA 
enforcement.96 Many critics took to quickly call out this anomaly, noting that “his 
administration has continued to enforce it at rates comparable to the Obama 
administration.”97 But this view sorely fails to recognize the reality of FPCA 
enforcement. On average, investigations or enforcement actions take 3-5 years to 
resolve.98 Thus, what seems like record high enforcement is just leftover actions 
initiated by the Obama Administration, being resolved in the normal timeframe. 

 
90 Mariano-Florentino Cuéllar, The New Presidential Adjudication, 135 YALE L. J. FORUM 597, 
597 (explaining “[t]hat presidents have considerable leeway in making decisions about how to 
execute the law in foreign affairs and many domestic contexts is a function of both the core design 
of the American system and a variety of practical rationales rooted in plausible conceptions of the 
national interest”). Most administrations have issued memorandum’s redirecting FCPA 
enforcement to their respective foreign policy goals.  
91 Gabriel Colwell & Julie Mardini, Trump Pauses FCPA Enforcement and Reset Priorities, GLOB. 
INVESTIGATIONS AND COMPLIANCE REV. SQUIRE PATTON BOGGS (Feb. 12, 2025), 
https://www.globalinvestigations.blog/uncategorized/trump-pauses-fcpa-enforcement-and-resets-
priorities/. Of note, the statute of limitations for FCPA violations is five years, meaning the next 
administration could prosecute wrongdoing committed under the current administration during the 
pause. 
92 Id. 
93 Id. 
94 Joel M. Cohen et. al, FCPA Freeze and Refocus: Is Enforcement Becoming a Tool to Promote 
U.S. National Economic, Foreign Policy and National Security Interests?, WHITE & CASE, LLP 
(Feb. 12, 2025) https://www.whitecase.com/insight-alert/fcpa-freeze-and-refocus-enforcement-
becoming-tool-promote-us-economic-foreign-policy. 
95 See e.g., Bribery Act, 2010, c.23, (U.K.) 
96 See DOJ and SEC Enforcement Actions per Year, STANFORD L. SCH. & SULLIVAN & CROMWELL 
LLP, https://fcpa.stanford.edu/statistics-analytics.html (last accessed Nov. 26, 2025) (Noting that in 
2016, FCPA enforcement actions reached a record high of 59 combined, compared to 30 
enforcement actions in 2013).  
97 Shawn M. Wright, FCPA Enforcement Under the Trump Administration: No “Piling On,” but 
Otherwise, Business As Usual, BLANK ROME WHITE COLLAR WATCH (Sept. 2018), 
https://www.blankrome.com/publications/fcpa-enforcement-under-trump-administration-no-
piling-otherwise-business-usual.  
98 See Michael Kohler, Like Prior Years, the Gray Cloud of FCPA Scrutiny Lasted Too Long in 
2025, FCPA PROFESSOR, https://fcpaprofessor.com/like-prior-years-the-gray-cloud-of-fcpa-
scrutiny-lasted-too-long-in-2024/ (“4.5 years was the approximate median length of time companies 
that resolved FCPA enforcement actions in 2024 were under scrutiny”). 
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Further, President Trump has been consistent in his distaste toward the FCPA; in 
2012, he called the Act a “horrible law” that impugned American competitiveness 
abroad.99 And in 2017, he reiterated this viewpoint to then Secretary of State Rex 
Tillerson.100 The changes to FCPA enforcement seek to fix what President Trump 
views to be the issues with the statute, and reclaim enforcement as a tool to achieve 
foreign policy and national security objectives.  

However, this essay does recognize one of the critics’ concerns: the broad 
use of the President’s Article II foreign affairs power.101 Careful examination 
reveals that this Executive Order was not a constitutional abuse of this power 
because the President’s ability to give directives that relate to foreign affairs and 
national security through an EO is clearly within his constitutional means. Thus, 
the domestic response to the enforcement’s pause was not proportional to its 
impact. 

More valid however, is the international response to the FCPA pause. 
Concerns about the impact of the freeze on the global scale are well-founded, 
especially in what the President’s pause signaled to international enforcement 
partners under the OECD Convention, which largely mirrors the FCPA.102 A pause 
in the FCPA potentially has real implications for their own nation’s anti-corruption 
efforts, especially as the United States has historically been the largest enforcer 
under the Convention.103 As elucidated by a historical examination of the FCPA, 
global cooperation is crucial to the statute’s efficacy.104 Without global 
enforcement, American businesses are hindered in competitive markets where 
corrupt practices are the norm.105 And U.S. prosecutors simply cannot obtain the 
evidence needed without cooperation from international partners, where evidence 
and culpable individuals are often located.106  

The OECD Convention itself did not make a comment on the pause, but its 
members signaled concern about the future of international anti-corruption efforts. 
The U.K. Anti-Corruption Coalition released a statement denouncing the Executive 

 
99 Jim Zarroli, Trump Used to Disparage an Anti-Bribery Law; Will He Enforce It Now?, NPR (Nov. 
8, 2017), https://www.npr.org/2017/11/08/561059555/trump-used-to-disparage-an-anti-bribery-
law-will-he-enforce-it-now. 
100 Dexter Filkins, Rex Tillerson at the Breaking Point: Will Donald Trump Let the Secretary of 
State Do His Job?, THE NEW YORKER (Oct. 16, 2017), https://www.newyorker.com/magazine 
/2017/10/16/rex-tillerson-at-the-breaking-point. 
101 Amy L. Stein, A Statutory National Security President, 70 FLA. L. REV. 1183, 1194 (2018) (“[a] 
number of national security provisions provide the President with broad and significant powers… 
based solely on a unilateral finding of a national security threat devoid of accountability 
requirements”). 
102 Fighting Foreign Bribery, ORG. FOR ECON. CO-OPERATION AND DEV., 
https://www.oecd.org/en/topics/sub-issues/fighting-foreign-bribery.html (last accessed Oct. 22, 
2025). 
103 Combating Corruption, U.S. MISSION TO THE ORG. FOR ECON. CO-OPERATION AND DEV., 
https://usoecd.usmission.gov/combating-corruption/ (last accessed Oct. 24, 2025) (the “U.S. leads 
anti-corruption efforts at the OECD”). 
104 See Koehler, supra note 18, at 994 (citing S. REP. NO. 94-103, at 8 (1976)). 
105 Id. It should be noted that FCPA enforcement does not only harm American businesses as foreign 
companies that are publicly listed in the U.S., use U.S. dollars, or have a nexus to the U.S. are also 
subject to the Act.  
106 Id. 
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Order, calling the pause “a major blow to the international fight against 
corruption.”107 Among other requests, the Coalition urged the U.K. government to 
inform the “U.S. administration on the risks of undermining” the OECD Anti-
Bribery Convention.108 On May 20, 2025, the U.K., France, and Switzerland 
formed a new Anticorruption Task Force, reaffirming their commitment to 
combating corruption. Although the director insisted the Task Force was not a 
response to the FCPA pause, he “noted that the European authorities will continue 
to work with their U.S. counterparts at the DOJ, even if ‘clearly, domestic priorities 
have switched over there.’”109 Presumably, the President assessed these 
relationships before making the pause, as part of his foreign policy examination.  
 
D. The Core Issue: Prioritizing Enforcement of Threats to National Security 

This essay argues that the real concern is not the Executive Order, but 
instead, what followed its directives. Issued on June 9, 2025, the Deputy Attorney 
General’s memorandum (the “DAG Memorandum”) outlining new guidelines for 
FCPA enforcement is where the real impact lies. The memorandum refocuses 
enforcement to “substantial misconduct that directly undermines U.S. economic 
and national security interests.”110 In recognition of limited federal resources, the 
DAG directs prosecutors to only bring an investigation or enforcement action 
against (1) matters involving cartels and transnational crime organizations,111 (2) 
matters that safeguard opportunities for U.S. companies,112 and (3) matters that 
advance U.S. national security.113 

A month before, on May 12, 2025, the Head of the Department of Justice’s 
Criminal Division, Matthew Galeotti released a memorandum (the “Galeotti 
Memorandum”)114 outlining new priorities for white-collar crime prosecution 

 
107 Stevie Wolfe, Statement: A big blow to international law instruments on combating corruption, 
U.K. ANTI-CORRUPTION COAL. (Dec. 12, 2025) https://www.ukanticorruptioncoalition.org 
/work/statement-fcpa-freeze.  
108 Gerald (Gerry) M. Moody et. al, The European Response to DOJ’s FCPA Enforcement “Pause,” 
AKIN GUMP (May 12, 2025), https://www.akingump.com/en/insights/alerts/the-european-response-
to-dojs-fcpa-enforcement-pause. 
109 Ephraim (Fry) Wernick, Trump can turn this white-collar crime law into an effective foreign 
policy tool, THE HILL (March 3, 2025 at 2:00PM), https://thehill.com/opinion/5171882-trump-
reshaping-doj-international-law/. 
110 Theodore Chung et. al, DOJ Resumes Enforcement with New Guidelines, HARV. L. SCH. F. ON 
CORP. GOVERNANCE, https://corpgov.law.harvard.edu/2025/06/25/doj-resumes-fcpa-enforcement-
with-new-guidelines/. 
111 Id. 
112 Id. (“prosecutors should assess “whether the alleged FCPA misconduct deprived specific and 
identifiable U.S. entities access to fair competition and/or resulted in economic injury”). This 
assessment is not to be based solely off the nationality of the wrongdoer. Id. (citing Matthew R. 
Galeotti, Head of the Dep’t of Justice’s Criminal Division, Remarks at American Institute 
Conference (June 10, 2025)). 
113 Id. (prosecutors should assess “whether the alleged misconduct presents an urgent threat to U.S. 
national security, which could result from the bribery of corrupt foreign officials involving key 
infrastructure or assets (e.g., minerals, deep water ports”). 
114 National Security Presidential Memorandum, America First Investment Policy (Feb. 21, 2025).  
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generally (including FCPA enforcement).115 He reaffirmed these priorities post-
release of the DAG’s memorandum in his speech on June 10, 2025.116  

From the DAG and Galeotti memorandums, the focus on national security 
issues is clear. But what is not is how these policies will play out in practice. Experts 
point out that the topics discussed in these memorandums “are not new”117 and note 
that while “it is tempting to interpret [the DAG memorandum] as an attempt to 
focus FCPA enforcement on foreign companies as well as an ‘America First’ 
approach to FCPA enforcement . . .  such concepts have long been part of FCPA 
enforcement.”118 This is certainly true: the history of the Act demonstrates that 
many of the concerns present throughout these memorandums have been circulated 
since before the Act’s passing. And it is also apt to note that a focus on national 
security concerns is not new; it is certainly true that recent prosecutions have largely 
targeted foreign companies.119 But what is missing from this potential 
overgeneralization is a reconciliation of the enforcement and the statute itself. The 
text of the FCPA cites national security as the exception, not the rule. Under the 
exception, companies would not be prosecuted if they pursued the otherwise illegal 
action in the name of our nation’s security with the written, specific directive of a 
federal department or agency responsible for such matters.120 Thus, national 
security may be a reason not to enforce the Act. But the memorandums turn this on 
its head. Now, national security concerns generally must be present121 – this is what 
is unheard of in FCPA history.122 Unlike past administrations, which have merely 
cited national security as a reason for the statute’s enforcement,123 the Trump II 
Administration is requiring national security concerns to be present. This enables 
the administration to accomplish some of its foreign policy objectives by 
prosecuting individuals and companies under the Act.  

In this sense, concerns about the future of FCPA enforcement under the 
Trump II administration are well-founded. As a foreign policy tool, enforcement 
can be used to directly target America’s adversaries. Both memorandums maintain 
a focus on cartels and transnational crime organizations, as part of President 

 
115 Matthew R. Galeotti, Focus, Fairness, and Efficiency in the Fight Against White-Collar Crime, 
U.S. DEP’T OF JUST. OFF. OF THE ASSISTANT ATT’Y GEN. (May 12, 2025), 
https://www.justice.gov/criminal/media/1400046/dl?inline.  
116 Matthew R. Galeotti, Head of the Dep’t of Justice’s Criminal Division, Remarks at American 
Institute Conference (June 10, 2025). 
117 Mike Koehler, Many of the Topics Discussed in the FCPA Guidelines Are Not New, FCPA 
PROFESSOR (June 13, 2025), https://fcpaprofessor.com/many-of-the-topics-discussed-in-the-fcpa-
guidelines-are-not-new/.  
118 Id. 
119 Id. (“between 2021 and 2024, the DOJ brought 25 corporate FCPA enforcement actions and 15 
of those (60%) were against foreign companies”).  
120 15 U.S.C. § 78m(b)(3)(A). 
121 Todd Blanche, Guidelines for Investigations and Enforcement of the Foreign Corrupt Practices 
Act (FCPA), U.S. DEP’T OF JUST. OFF. OF THE DEPUTY ATT’Y GEN. (June 9, 2025). 
122 See Ephraim (Fry) Wernick, How to use FCPA to advance America First Foreign Policy, 
LINKED-IN (March, 2025), https://www.linkedin.com/posts/ephraim-fry-wernick-5220934_trump-
can-turn-this-white-collar-crime-law-activity (former federal prosecutor in the DOJ’s Criminal 
Fraud Section explaining that the FCPA has never been used as a tool of U.S. foreign policy before).  
123 See e.g., Memorandum on Establishing the Fight Against Corruption as a Core United States 
National Security Interest, 2021 DAILY COMP. PRES. DOC. 202100467 (June 3, 2021). 
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Trump’s “formal armed conflict” with drug cartels.124 And we can infer that 
companies in the defense, aerospace, artificial intelligence, and critical 
infrastructure sectors will be subject to increased FCPA scrutiny, including 
adjacent fields such as minerals and mining, chip technology, and construction.125 
While the Head of the Criminal Division clarified that the guidelines do not indicate 
a focus on foreign corporations,126 it would not be surprising if the companies that 
raise national security concerns are mostly owned by foreign nationals. In the 
sectors described, it is clear how the Trump II administration plans to regain 
American competitiveness through use of the FCPA: by leveling the playing field 
through investigation and prosecution of foreign companies.  

But what does that mean for U.S. companies? An examination of a prior 
enforcement actions implicating national security elucidates what future 
enforcement priorities may entail. In 2020, the Department of Justice resolved a 
bribery scheme under the FCPA with Airbus SE, a global provider of civilian and 
military aircraft.127 Airbus SE entered into a deferred prosecution agreement, 
agreeing to pay $3.8 billion to resolve foreign bribery charges with authorities in 
the United States, France, and the United Kingdom in relation to international 
corruption schemes involving sensitive U.S. defense technology.128 The 
companies’ malfeasance included bribery schemes in China to obtain business from 
state-owned and controlled airlines.129 Finding that “[t]he global threats facing the 
U.S. have never been greater than they are today,” the DOJ explained that “the 
bribery of government officials, specifically those involved in the procurement of 
U.S. military technology, posed a national security threat to both the U.S. and its 
allies.”130 The resolution in this case highlights the severity of enforcement when 
national security matters are at hand, demonstrative of the Department’s belief that 
“[i]nternational corruption involving sensitive U.S. defense technology presents a 
particularly dangerous combination.”131 

In the same press release, Department of Justice National Security Division 
officials explained that “[t]he resolution, however, also reflects the significant 
benefits available under NSD’s revised voluntary self-disclosure policy for 
companies that choose to self-report export violations, cooperate, and remediate as 

 
124 Charlie Savage and Eric Schmitt, Trump ‘Determined’ the U.S. is Now in a War with Drug 
Cartels, Congress is Told, N.Y. TIMES (Oct. 2, 2025), https://www.nytimes.com/2025/ 
10/02/us/politics/trump-drug-cartels-war.html.  
125 Eric Christofferson et. al, DOJ’s New FCPA Guidelines: the Next Chapter in US Foreign 
Corruption Enforcement, DLA PIPER (June 10, 2025), https://www.dlapiper.com/en-
us/insights/publications/2025/06/doj-releases-new-fcpa-guidelines.  
126 Matthew R. Galeotti, Head of the Dep’t of Justice’s Criminal Division, Remarks at American 
Institute Conference (June 10, 2025). 
127 Press Release, Dep’t of Justice, Airbus Agrees to Pay over $3.9 Billion in Global Penalties to 
Resolve Foreign Bribery and ITAR Case (Feb. 31, 2020), available at https://www.justice.gov/ 
archives/opa/pr/airbus-agrees-pay-over-39-billion-global-penalties-resolve-foreign-bribery-and-
itar-case.  
128 Id. (Fines to the U.S. consisted of $535 million for FCPA and International Traffic in Arms 
Regulations violations).  
129 Id. 
130 Id. 
131 Id. 
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to those violations, even where there are aggravating circumstances.”132 These 
policies are an important part of FCPA enforcement,133 but the renewed approach 
to FCPA enforcement may have serious consequences on their efficacy. In recent 
years, the DOJ has improved its voluntary self-disclosure policies to create highly 
attractive incentives for companies to inform the government of misconduct. These 
policies, coupled with the increased incentives for whistleblowers to inform the 
government of misconduct134 indicates the value of this information to the DOJ. As 
a department with limited resources, prosecutors can only investigate so much. And 
the nature of the bribery and accounting conduct prohibited by the statute makes 
investigations especially burdensome, as alleged transnational wrongdoing may 
make evidence collection difficult, as documents and witnesses are often abroad.135  

Under the new policies, it is not inconceivable that the Department’s new 
priorities will affect companies’ willingness to self-report, particularly if they 
operate in key industries. The only incentive for companies to self-report 
misconduct is the belief that they will obtain a more favorable outcome (like a 
declination or a non-prosecution agreement). But the memoranda may deter 
companies from self-disclosing, given that some may reasonably believe they will 
face harsher treatment in accordance with the administration’s America First goals. 
As such, there may be a decrease in voluntary self-disclosures (at least for those 
who cannot make convincing America First arguments), meaning more DOJ 
resources will be devoted to investigating companies with touchpoints to national 
security concerns, like cartels and transnational crime organizations, or companies 
operating in key infrastructure. Without changes to these voluntary disclosure 
policies or reaffirmation of their evenhanded application, federal resources will be 
depleted.  

Moreover, increased investigations also mean that prosecutors have more 
opportunities choose the subjects of such investigations, creating further concerns. 
Under the new pronouncements, prosecutors have seemingly reached a new level 
of unbridled discretion since they can simply rely on national security as a 
justification for enforcement. Now, national security deference does not just end 
with the President; it extends to DOJ. Broad discretion, especially in the national 
security sphere, gives rise to concerns of abuse. Selective enforcement of the FCPA 
to target the administration’s adversaries may even result in selective prosecution 
challenges, like what occurred during the first Trump administration.136  

 
132 Id. 
133 Mike Koehler, DOJ FCPA Enforcement – 2024 Year in Review, FCPA PROFESSOR (Jan. 13, 
2025), https://fcpaprofessor.com/doj-fcpa-enforcement-2024-year-in-review/ (explaining that in 
2024, 43% of the DOJ’s enforcement actions were the result of a voluntary disclosure). 
134 See Criminal Division Corporate Whistleblower Awards Pilot Program, THE DEP’T OF JUST., 
https://www.justice.gov/criminal/criminal-division-corporate-whistleblower-awards-pilot-program 
(last updated May 12, 2025) (explaining the incentives for corporate whistleblowers to inform the 
government of corporate misconduct).  
135 See Koehler, supra note 18, at 994 (citing S. REP. NO. 94-103, at 8 (1976)). 
136 See F. Joseph Warin, et. al, President Trump Pauses New FCPA Enforcement, Initiates 
Enforcement Review, and Directs Preparation of New Guidance, GIBSON DUNN (Feb. 11, 2025) 
https://www.gibsondunn.com/president-trump-pauses-new-fcpa-enforcement-initiates-
enforcement-review-and-directs-preparation-of-new-guidance/ (explaining the China Initiative that 
took place during President Trump’s first administration). 
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Most concerningly, the newly released guidelines have severe implications 
for our anti-corruption obligations under international treaties. The OECD has been 
a powerful tool for combating corruption globally and has been critical to U.S. 
enforcement of the FCPA, given international cooperation has enabled access to 
transnational evidence and culpable individuals.137 However, not all signatories to 
the OECD ultimately prosecuted corruption with the same vigor as the United 
States. A 2014 study found that only 20 of the Convention’s 41 members had 
brought enforcement actions in the last 4 years.138 Nevertheless, the OECD is still 
a binding treaty, and thus, the United States must be mindful of its Convention 
obligations when prosecuting domestically.  

Specifically, the new guidelines create concerns under Article 5 of the 
OECD, which prohibits nations from prosecuting based on considerations of 
national economic interests.139 In recognition of the power prosecutors hold, the 
commentary to Article 5 adds that “discretion is to be exercised on the basis of 
professional motives and is not to be subject to improper influence by concerns of 
a political nature.”140 

The DOJ’s new guidelines may violate Article 5.141 The OECD Convention 
has not released a statement, and there is sparse commentary in practice that 
indicates a violation has already occurred. This is likely attributable to the 
significant role the United States played in the Convention’s enforcement. A final 
determination of whether the Convention has been violated will likely turn on what 
enforcement looks like in practice and assessment of the underlying goals of DOJ’s 
new pronouncements. While the guidelines are cloaked in America First policies, 
experts seem to think that they contain other “laudable” enforcement goals that may 
be shared by other parties to the OECD, such as the elimination of cartels and 
transnational crime organizations.142 As such, the Convention will likely acquiesce 

 
137 Id. at 1668 (“opened a legal and politically clear path for enforcing the FCPA against foreign and 
domestic firms”). 
138 How Some OECD Governments Do Nothing to Stop their Companies Financing Grand 
Corruption Abroad, TRANSPARENCY INT’L (March 16, 2025), https://www.transparency.org/en 
/news/how-some-oecd-governments-do-nothing-to-stop-grand-corruption. 
139 Article 5 reads: 

Investigation and prosecution of the bribery of a foreign public official shall be 
subject to the applicable rules and principles of each Party. They shall not be 
influenced by considerations of national economic interest, the potential effect 
upon relations with another State or the identity of the natural or legal persons 
involved. 

OECD Convention on Combating Bribery of Foreign Public Officials in International Business 
Transactions art. 5, Nov. 21, 1997, available at https://legalinstruments.oecd.org/public/doc/ 
205/205.en.pdf. 
140 Id.  
141 Alice Johnson, Trump’s ‘America First’ stamp on foreign bribery enforcement, INT’L BAR ASS’N 
(Sept. 25, 2025), https://www.ibanet.org/Trump’s-America-First-stamp-on-foreign-bribery-
enforcement.  
142 Nicola Bonucci, Some questions on the New FCPA Guidelines, the OECD Anti Bribery 
Convention and the 2021 related Recommendation (Part 2), LINKEDIN (Aug. 2025), 
https://www.linkedin.com/posts/nicola-bonucci-6a95a0229_some-questions-on-the-new-fcpa-
guidelines-activity.  
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to the United States’ new enforcement policies, despite language in the memoranda 
being directly in tension with Article 5.  

Time will elucidate what the Department’s new prosecutorial goals look 
like in practice, helping us better glean how our international partners will respond. 
Since the freeze and release of new guidelines, only one enforcement action has 
been announced. The action was against Mexico businessmen lawfully residing in 
Texas in relation to a bribery scheme to retain business from a state-owned oil 
company, PEMEX.143 And one declination was granted to U.S. company Liberty 
Mutual, for self-reporting possible FCPA violations arising out of an agent’s 
activities in India.144 Such enforcement actions indicate that the new enforcement 
guidelines will be enforced, in addition to some business-as-usual prosecutions 
(likely involving self-reporting companies).  
 

II.  THE FUTURE OF THE FCPA: SUGGESTED REFORM 

The Executive can take steps to bolster the constitutional muster and 
practical effectiveness of refocusing FCPA enforcement to national security issues. 
If Congress or the courts find this use of presidential power constitutionally suspect, 
they can “exercise their authority now and continue to be on guard to preserve the 
future of U.S. constitutional democracy and the rule of law,” which is crucial in 
areas of “national security, where presidential power is strong.”145 

 
A. The Executive 

The possible implications of the use of the FCPA as a tool of foreign policy 
do not negate the fact that it is a useful tool that could help the United States 
navigate the ever-changing modern world, where transnational battles in key 
industries (like rare earth or deep-sea ports) may make or break the world’s leading 
nations. However, this essay suggests several additional measures the 
administration can take to bolster the constitutional basis for its actions and better 
achieve its America First policies.  

First, the administration’s newly pronounced national security focus cannot 
be reconciled with its disbanding of DOJ’s National Security Division’s Corporate 
Enforcement Unit on February 5, 2025, just five days before the FCPA enforcement 
pause was announced.146 The Corporate Enforcement Unit was established under 
the Biden Administration to “turbocharge corporate investigations that implicate 
national security, such as economic sanctions and export controls.”147 Attorney 

 
143 Kimberly A. Parker et. al, DOJ Announces First FCPA Enforcement Activity After Months-Long 
Pause, WILMERHALE (August 15, 2025), https://www.wilmerhale.com/en/insights/client-
alerts/20250815-doj-announces-first-fcpa-enforcement-activity-after-months-long-pause. 
144 Id.; Johnson, supra note 141.  
145 Laura T. Dickinson, Protecting the U.S. National Security State from a Rogue President, 16 
HARV. NAT'L SEC. J. 1, 7 (2025).  
146 Pam Bondi, General Policy Regarding Charging, Plea Negotiations, and Sentencing, OFF. OF 
THE ATT’Y GEN. (Feb. 5, 2025), https://www.justice.gov/ag/media/1388541/dl (“The National 
Security Division's Corporate Enforcement Unit is also disbanded.”). 
147 DOJ Announces Dramatic Shift in Enforcement Priorities and Resources, Potentially Reshaping 
White-Collar Enforcement Landscape, O’MELVENY (Feb. 7, 2025), 
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General Pam Bondi said that disbanding the unit is necessary to “free resources to 
address more pressing priorities,” yet just a few months later, the DOJ refocused 
FCPA enforcement to national security concerns. The National Security Division 
may be better fit to handle corporate cases that touch on national security concerns 
rather than the Criminal Division’s Fraud Section, as “NSD’s organizational 
structure is designed to ensure greater coordination and unity of purpose between 
prosecutors and law enforcement agencies, on the one hand, and intelligence 
attorneys and the Intelligence Community, on the other.”148 Without the necessary 
line of communication between prosecutors and the intelligence community, proper 
handling of sensitive cases may fall short.  

Second, the administration should treat complementary legislation 
similarly. In January 2024, the Foreign Extortion Prevention Act (the “FEPA”) was 
signed into law as the FCPA’s counterpart. The FCPA focuses on the supply side 
of corrupt behavior: it punishes the bribe-giver, not the bribe-receiver.149 The FEPA 
was enacted to attack the demand side of foreign bribery “by specifically making it 
illegal for foreign officials to demand or accept bribes from any U.S. citizen, 
company or resident in exchange for obtaining business.”150 Thus, “if the 
administration’s goal is to level the competitive playing field for U.S. companies, 
an increase in FEPA enforcement could serve similar ends as a decrease in FCPA 
enforcement actions of those companies.”151 

Third, the administration should also make it clear that the Department’s 
voluntary self-disclosure policies apply with the same force under the new 
guidelines, including to issues of national security. This affirmation will allow the 
government to continue to obtain crucial information from voluntary self-
disclosures. Because the purpose of incentives for self-reporting is to enable DOJ 
to obtain information it otherwise may not have, companies should know that the 
same incentives apply to conduct implicating national security, where the 
government’s interest in obtaining information in a timely manner is great.   

Most urgently, the President should reaffirm the United States’ commitment 
to the OECD Convention, as doing so would best achieve the administration’s 
goals. Not only does failure to comply with obligations assumed under treaties 
“diminish the administration’s credibility on the international stage,”152 but has an 
adverse impact on the United States’ ability to prosecute corruption due to 
evidentiary struggles. The executive should also issue a statement explaining why 
the DOJ’s new prosecution guidelines accomplish global interests. Member of the 
IBA Anti-Corruption Committee Advisory Board and former Director of Legal 

 
https://www.omm.com/insights/alerts-publications/doj-announces-dramatic-shift-in-enforcement-
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148 Mission, DEP’T OF JUST. NAT’L SEC. DIV., https://www.justice.gov/nsd (last accessed Oct. 24, 
2025).  
149 Thomas R. Fox, FCPA Enforcement and Compliance Under Trump, 4 EMORY CORP. 
GOVERNANCE & ACCOUNTABILITY REV. 79, 83 (2017).  
150 Jennifer L. Gaskin, FCPA Enforcement Is Changing; What Does it Mean for Compliance 
Programs [Q&A], CORP. COMPLIANCE INSIGHTS (Feb. 24, 2025), https://www.corporatecompliance 
insights.com/fcpa-enforcement-changing-what-does-it-mean-compliance-programs/. 
151 Id. 
152 Davis, supra note 26. 
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Affairs at the OECD, Nicola Bonnucci, called some of the Department of Justice’s 
new priorities “laudable,” such that they not only prioritize American interests, but 
those of the Western Hemispheres.153 If these goals are emphasized, OECD leaders 
may be more hesitant to assert that the U.S. has violated Article 5.  

However, the FCPA cannot be used as a foreign policy tool while 
simultaneously complying with our Article 5 obligations. The executive may find 
that because the FCPA can give America competitive advantages over foreign 
countries, the OECD should be renegotiated or withdrawn from to allow the U.S. 
to continue utilizing the Act to accomplish its foreign policy goals.154 The current 
administration may find that while the OECD Convention has helped the United 
States combat corruption globally, member states have not fulfilled their 
obligations under the treaty. The U.S. currently prosecutes more than 75% of all 
global foreign bribery cases,155 and 37 OECD nations largely rely on American 
enforcement instead of developing their own anti-corruption laws.156 The United 
States is doing most of the work under the OECD, yet American economic 
competitiveness remains hindered. The executive may also determine that the only 
other nations enforcing anti-corruption under the treaty (the U.K., France, 
Germany, and Switzerland) would likely continue enforcement and evidentiary 
collaboration even if the United States withdrew.157 Moreover, this administration 
may emphasize that the OECD provides the U.S. with no benefit in large exporter 
markets that are not members of the OECD, like China, India, and Saudi Arabia.158 

However, the effects of withdrawal may not be so slim. American 
enforcement of the FCPA has grown into a global endeavor: today, “[n]early all the 
most important FCPA cases based on financial penalty size are global 
settlements.”159 Multinational cooperation has significantly altered the landscape 
of FCPA enforcement by facilitating greater discovery of evidence.160 If the United 
States insists on utilizing its anti-corruption legislation to protect American 
economic competitiveness, other nations may be reluctant to provide evidence and 
resources to American enforcers. In effect, this may limit the administration’s 
ability to fulfill its foreign policy goals. Without the support of other nations, 
American prosecutors may not be able to obtain adequate evidence to prosecute 
foreign entities, or at a minimum, doing so will be more time and resource intensive, 
subsequently diluting their ability to advance American economic competitiveness 
through use of the FCPA.  

 
153 Bonnucci, supra note142. 
154 Id. 
155 Wernick, supra note 109. 
156 Id. 
157 See Stephen M. Kohn, Other Countries Can Fill U.S. Void in FCPA Enforcement, THE COLUM. 
L. SCH. BLUE SKY BLOG (April 18, 2025), https://clsbluesky.law.columbia.edu/2025/04/18/other-
countries-can-fill-u-s-void-in-fcpa-enforcement/ (arguing that other countries could fill the U.S. 
void in corruption enforcement). 
158 Many exporting nations still turn a blind eye from bribing officials, TRANSPARENCY INT’L (Mar. 
10, 2013), https://www.transparency.cz/many-exporting-nations-still-turn-blind-eye-bribing-
foreign/. 
159 Rachel Brewster, The Rise of Global FCPA Settlements, 104 TEXAS L. REV. 299, 318 (2025).  
160 Id. at 324 (“When multiple states cooperate, they uncover more information regarding the extent 
of the bribery scheme, gather better evidence, and can devote more prosecutorial effort to a case.”) 
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As such, renegotiation or withdrawal from the OECD should be a last resort, 
despite some arguing it should occur now.161 The current climate of anti-corruption 
does not call for such drastic measures. It is unlikely the Convention will take 
disciplinary action against the United States due to the lack of enforcement already 
occurring. Criticizing the United States for violating Article 5 would be hypocritical 
by the member states who have not honored their enforcement obligations. This, 
combined with our nation’s disproportionate enforcement contributions, places the 
United States in a position to adopt a “wait-and-see” approach. This allows the 
United States to still reap the evidentiary collection benefits of the treaty while 
wielding the FCPA as a foreign policy tool.  

If it comes to it, the executive should carefully weigh evidence collection 
issues before choosing to renegotiate or withdraw from the OECD. If the President 
chooses to remove from the treaty, the executive could remedy the inevitable 
evidence collection issues that would result from a lack of cooperation from other 
nations by revising their voluntary self-disclosure policies to provide additional 
incentives to companies that make this evidence available. By placing the 
responsibility of evidence collection on the corporations, the government saves 
resources while retaining the information necessary to resolve investigations. This 
would also remedy another “strange feature” of global enforcement of the FCPA, 
that “federal prosecutors frequently give away large percentages — sometimes 
more than 80 or 90 percent — of corporate fines to foreign governments to secure 
cooperation and access to foreign evidence.”162 

Ultimately, the FCPA should continue to be used as an instrument of foreign 
policy. While current American enforcement priorities may violate Article 5 of the 
OECD, it is unlikely that treaty partners will take action against the United States. 
The global nature of FCPA enforcement makes international cooperation highly 
important to anti-corruption enforcement. But when the efficacy of the FCPA as a 
tool of foreign policy is weighed against the benefits of our international 
agreements, the winner is not so clear. 
 
B. Judicial Review (or Lack Thereof) 

Judicial intervention will likely not be a useful tool. Unfortunately, the U.S. 
Supreme Court has yet to provide clear instruction on the proper level of deference 
to provide a President, as opposed to an agency, when interpreting statutory 
provisions.163 Courts have the ability to review executive orders, and have done so 
frequently before.164 Often, executive orders rely on legislative grants of power, 
and less often, rely solely on the President’s constitutional powers.165 As executive 

 
161 See Wernick, supra note 109. (“The solution, then, is to renegotiate the OECD convention on 
bribery, or else withdraw from it. If America is forced to shoulder the burden of continued global 
anti-corruption enforcement, then it is only fair that U.S. companies be the first to benefit.”) 
162 Wernick, supra note 109.  
163 Id.  
164 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (a canonical Supreme Court 
cases reviewing an Executive Order).  
165 Judicial Review of Executive Orders, FED. JUD. CTR. https://www.fjc.gov/history/administration 
/judicial-review-executive-orders (last accessed Oct. 24, 2025).  
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orders “based on inherent presidential powers not authorized by Congress are more 
likely to raise separation-of-powers concerns,”166 judicial review of these orders 
“must determine whether the president has exercised legislative power belonging 
only to Congress.”167 

The executive order that directed new enforcement guidelines to be created 
under the “America First” policies relied solely on the President’s Article II powers 
over foreign affairs. The emergence of the “national security canon,”168 a “body of 
rules unique to national security cases that, at least thus far, all cut against allowing 
relief in suits that might otherwise be able to proceed to judgment,”169 is relevant 
here. Because the President has not yet abused his powers, the judiciary should not 
intervene at this point; doing so would be a mistake, as nothing the administration 
has done requires a judicial check (the issue is not “ripe”) and standing 
requirements would likely not be met. Thus, several justiciability doctrines and the 
Supreme Court’s general deference to the political branches on matters of foreign 
affairs and national security make it likely that the executive order and its progeny 
will not be successfully litigated.  

But, because Presidents can “accrue authority as customary law by 
repeatedly taking actions that are not otherwise explicitly authorized in the 
Constitution,”170 the Courts may desire to step in if the FCPA begins to be used in 
an egregious manner. This is especially salient here, where the FCPA’s 
enforcement is being used in an unprecedented way. Given the lack of precedent 
for presidential use of the FCPA in this manner, “tradition of executive branch 
restraint could serve as a potential limiting factor in analyzing the scope of 
presidential power.”171 Thus, the judiciary may have a convincing reason here to 
intervene, where traditional use of FCPA cuts against the President, as opposed to 
other spheres where the gloss of history has effectively authorized a President’s 
actions. However, standing and other case or controversy requirements make it 
unlikely that judicial review could be a viable check on the President’s newfound 
use of the FCPA.  
 
C. Legislative Reforms 

Congress can act if it finds the President’s use of the DOJ to control FCPA 
enforcement problematic. First, Congress can “control a federal agency by detailing 
its authority and setting policy goals for the agency to accomplish in the exercise 
of that authority…. The more precise a delegation, the less discretion Congress 
affords to the agency….”172 One of DOJ’s main policy goals is to protect the 

 
166 Id.  
167 Id.  
168 Steve Vladeck, The New National Security Canon, LAWFARE (June 28, 2012 at 4:31AM), 
https://www.lawfaremedia.org/article/new-national-security-canon. 
169 Id. 
170 Dickinson, supra note 145, at 6.  
171 Id. 
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nation’s security.173 In 2006, Congress passed legislation creating the National 
Security Division of DOJ, charging it with resolving issues that implicate national 
security and creating a channel of communication between prosecutors and the 
intelligence community.174 To create a check on prosecutor’s discretion, Congress 
could create legislation requiring all national security issues to be resolved through 
the National Security Division. However, doing so might have adverse implications 
for other pieces of legislation that implicate national security concerns.  

Congress could also amend the Act to include procedural requirements that 
create a more “mindful decision-making process” for statute enforcement on 
national security grounds. These provisions are implemented into legislation on a 
sliding scale, requiring some degree of consultation with Congress. In whole 
however, these procedural provisions require a “presidential finding of a national 
security threat that entails more than a mere assertion or claim without any 
justification,”175 thus requiring the President to, in essence, “earn his deference.”176 
Scholars have noted this is an effective tool for congressional curbing of 
presidential deference in the national security sphere, citing statutes like the 
National Environmental Policy Act of 1969 as successful implementations of such 
procedural requirements.177  

Additionally, if Congress is concerned about the United States’ standing 
with the OECD Convention, it may enact legislation requiring the executive branch 
to comply with treaty obligations or potentially block the United States’ 
withdrawal. The OECD Convention is binding on the United States, given that the 
Senate ratified it in 1998 and approved its implementing legislation (the FCPA).178 
Because the FCPA is the Convention’s implementing legislation, Congress can 
amend the statute and direct how the Convention is administered by the executive 
branch.179 Presumably, this power would allow Congress to order the executive 
branch to comply with Article 5. Further, Congress can establish mechanisms for 
overseeing the executive branch’s implementation of a treaty, as done with the 
North Atlantic Treaty.180 By requiring reporting on treaty compliance to the Senate, 
Congress can ensure U.S. obligations are being met. 

Finally, Congress may have the ability to prevent U.S. withdrawal from the 
Convention if the president so tried. The Constitution does not proscribe processes 

 
173 Policy Initiatives, DEP’T OF JUST. OFF. OF LEGAL POL’Y, https://www.justice.gov/olp/policy-
initiatives (last accessed Oct. 24, 2025).  
174 USA Patriot Reauthorization and Improvement Act, Pub. L. No. 109-177 (2006) (codified at 50 
U.S.C. § 1801); Mission, DEP’T OF JUST. NAT’L SEC. DIV., https://www.justice.gov/nsd (last 
accessed Oct. 24, 2025).  
175 Stein, supra note 101, at 1245.  
176 Id. at 1246. 
177 Id. at 1222–23.  
178 Combating International Bribery, U.S. DEP’T OF STATE BUREAU OF ECON. AFF., https://1997-
2001.state.gov/issues/economic/bribery_index.html (last accessed Oct. 24, 2025). 
179 Steve P. Mulligan, International Agreements (Part II): Examining Tools for Congressional 
Influence Over International Instruments, CONG. RSCH. SERV. (Sept. 29, 2023), 
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CONG. RSCH. SERV. (Jan. 6, 2025), https://www.congress.gov/crs-product/LSB11256. 
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of treaty termination.181 Many scholars argue that treaty termination may be a 
unilateral presidential action, citing the president’s ability to unilaterally remove 
executive officers who were appointed with senatorial consent.182 Other scholars 
take the view that treaties must be terminated the same way that domestic 
legislation is enacted – through bicameralism and presentment, involving both 
Congress and the president.183 If the second school of thought is correct, then 
Congress may be able to retain the United States’ commitment under the 
Convention if it sees fit. However, this is unlikely. Scholars have noted that “if 
termination of a particular treaty implicates the exercise of independent executive 
powers—such as the power to recognize foreign governments—the President 
perhaps may have a stronger claim to unilateral authority.”184 Given the OECD 
Convention directly ties to national security, the president has a stronger claim to 
unilateral withdrawal.  
 

CONCLUSION 

Debates over whether prohibiting bribery abroad harms American 
competitiveness have been around since the FCPA’s enactment. Aligning himself 
with the school of thought that FCPA enforcement harms economic American 
competitiveness abroad, President Trump invoked his Article II authority over 
foreign affairs to pause FCPA enforcement and order new guidelines to be released. 
Those guidelines set forth a new FCPA enforcement regime, one focusing on issues 
of national security. 

In whole, President Trump’s refocus of FCPA enforcement is an effective 
way to accomplish his foreign policy goals. While the FCPA is a powerful tool for 
protecting our nation’s security, prioritizing enforcement in this manner may 
undermine transparency in the compliance sphere and directly contravene our 
obligations under international anti-corruption treaties, such as the OECD 
Convention. If Congress or the courts conclude that use of the FCPA as a tool of 
foreign policy is improper, either may be able to intervene and provide a 
constitutional check on the President’s use of his foreign affairs and national 
security powers through judicial review, amending the FCPA, and reaffirming our 
commitment to international treaties.  

Despite these implications, the refocus of the FCPA on national security 
will enable the President to achieve his foreign policy goals and protect the nation’s 
security. Given that economic security is inextricably linked to global standing, the 
United States must address corruption appropriately while ensuring that American 

 
181 See ArtII.S2.C2.1.10 Breach and Termination of Treaties, CORNELL LEGAL INFO. INST., 
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termination-of-treaties (last visited Jan. 5, 2026) (explaining the historical background of the 
constitutionality of treaty termination).   
182 Steve P. Mulligan, International Law and Agreements: Their Effect Upon U.S. Law, CONG. 
RSCH. SERV. (July 13, 2025), https://www.congress.gov/crs-product/RL32528. 
183 Id. 
184 Cong. Rsch. Serv., Breach and Termination of Treaties, CONSTITUTION ANNOTATED, 
https://constitution.congress.gov/browse/essay/artII-S2-C2-1-10/ALDE_00012961/ (last accessed 
Nov. 12, 2025). 
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companies are not hindered when competing for business abroad. However, the 
President should take steps to bolster the constitutional muster and effectiveness of 
this usage of the FCPA, such as reinstating the DOJ’s National Security Division’s 
Corporate Enforcement Unit, treating the Foreign Extortion Prevention Act 
similarly, and reaffirming the United States’ commitment to the global fight against 
corruption. In confronting emerging adversaries such as China and Russia, while 
managing the Global South and the U.S. border crisis, anti-corruption legislation 
will serve as an unprecedented instrument to protect our nation’s economy and 
advance the President’s foreign policy goals. 
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